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Mergers
Kenya – Competition Tribunal hands down first judgment since 2017 in Telkom Kenya Ltd and Airtel
Networks proposed merger.
Kenya’s Competition Tribunal (“Tribunal”) finally had the opportunity to hand down its first judgment since its establishment in
2017. The review application was brought by Telkom Kenya Ltd (“Telkom”) and Airtel Networks Kenya Ltd (“Airtel”) in respect
of the Competition Authority of Kenya’s (“CAK”) conditional approval of the proposed merger between the two parties. The
CAK approved the merger subject to eight conditions. The merging parties went on to challenge seven of the eight conditions
- five of which the Appellants sought to have reviewed and set aside entirely and the remaining two reviewed and varied. The
Tribunal varied six and affirmed one of the seven contested conditions.
As competition lawyer Michael-James Currie points out: “Unfortunately the CAK does not publish detailed reasons which
underpin its decisions and it is, therefore, often difficult to fully appreciate the CAK’s reasoning or assess whether the CAK’s
decision is sufficiently supported by the underlying evidence”. Accordingly, this is a significant judgement as it reveals how the
CAK deals with a number of competition law issues. Firstly, the Tribunal had to address the scope of its jurisdiction and
powers. In this regard, the Tribunal made it clear that its powers and jurisdiction are “appellate in nature”, but the “remedies”
that it can grant are not specified. The Tribunal held that the term “review,” as used in section 48 of the Competition Act, No
12 of 2010 (“Act”), should not be interpreted to mean ‘judicial review’ and that statutory mechanisms, such as providing for
an appeal to the Tribunal should be exhausted before turning to ‘judicial review’. Secondly, the Tribunal had to consider the
CAK’s jurisdiction in respect of telecommunications in light of the Kenya Information and Communications Act. The Tribunal
came to the conclusion that the CAK and Communications Authority (“CA”) have concurrent jurisdiction to regulate
competition matters insofar as it concerns the telecommunications sector in Kenya. However, the Tribunal cautioned against
usurping the powers and duties specifically given to sector regulators such as the CA. Thirdly, the Tribunal dealt with the
approach to be taken by the Authority if and when it formulates conditions to be set for conditional approvals of transactions.
As a point of departure, the Tribunal set out the role of the Authority stating that it is: “To give effect to the said intention [of
merging parties] provided the same does not negatively affect competition’, and that where the imposition of conditions as
part of a merger approval is contemplated by the Authority, the burden of proof will shift to the Authority to ‘demonstrate’ that
(i) the merger negatively affects competition, and thus (ii) informs the Authority’s decision to impose the conditions.”
Essentially, conditions will have to be assessed on a case-by-case basis, including those conditions relating to public interest,
and whether the conditions were aimed at advancing the objects of the Act set out in section 3 of the Act.

Egypt – Egyptian taxi rigmarole and the regulator’s now “reversed course”
The Egyptian Competition Authority (“ECA”) has not prohibited many merger decisions in its lifetime. However, in the
mayhem of Uber’s proposed 2018 acquisition of regional competitor “Careem”, the ECA has stepped in and asserted its
authority. The ECA came to the conclusion that the proposed merger would lead to unavoidable harm to competition and
consumer welfare. The ECA based its decision on numerous provisions of competition law, investment law, and regulations.
In doing so, it relied on and cited multiple foreign legal sources, such as the OECD’s research papers on ride-sharing services
and two-sided markets. Accordingly, the ECA ordered that both companies as well as their respective related parties had to
present a merger notification to the ECA for any transaction, even if concluded outside of Egypt, and to include with their

notification, amongst other things, all preliminary agreements struck during the negotiations, the usual market share data and
turnover information. This rather unique decision by the ECA, as Andreas Stargard points out: “Highlights the relevance of
car-hailing services to the Egyptian economy and governmental oversight”.
Andreas Stargard sets out the ECA’s now reversed course by stating that the “The regulator approved the $3.1 billion deal (of
which $1.4bn will be paid in cash), subsequent to Uber’s commitments to ensure competition in the regional market
remained intact. These include abolishing exclusivity provisions in their contracts, reducing barriers to entry, agreeing to price
concessions and submitting monthly ride data reports to an independent monitoring trustee to be approved by the ECA”.

Conduct
Kenya – investigations into the abuse of buyer power of 25 major retailers
The Kenyan Competition Act 12 of 2010 (“Act”) has been amended twice in the past four years in an attempt to provide
clarity about the enforcement of abuse of buyer power provisions. At the end of April 2020, the Competition Authority of
Kenya (“CAK”) started investigating 25 retailers in relation to delayed payments to their suppliers – a typical abuse of buyer
power. The CAK required 25 major retailers across Kenya to submit their debt portfolios outstanding for over 90 days. After
analysing the documents, the CAK concluded that the vast majority of retail supermarkets do in fact pay their suppliers on
time. Furthermore, three of the four problematic retailers that were found to have delayed payments subsequently provided
payment plans and have since reduced their debt portfolios. The CAK issued the remaining retailer with ‘Prudential and
Reporting Orders’ and continues to monitor its compliance.

Namibia – NaCC’s market analysis revealed that the price of immune boosters, hand sanitizers, and
three-ply face masks had substantially increased due to growing demand.
The Namibian Competition Commission (“NaCC”) conducted a market analysis in response to complaints from the public,
which subsequently revealed that the price for immune boosters; hand sanitizers and three-ply facemasks had significantly
increased due to the inevitable demand for these essential healthcare and hygiene products in Covid-19 times. The NaCC
formed a specialised task team under its Enforcement, Exemptions & Cartels Division to investigate the complaints of price
exploitation. The NaCC typically does not possess nor enforce direct consumer-protection powers. However, in light of the
lack of a dedicated consumer-protection legislative framework in Namibia, the only available remedy is to rely on provisions
provided for by Competition Law. As a result, the NaCC has published price regulations in an attempt to combat the alleged
illegal conduct taking place .

Mauritius – surge in the pricing of essential goods during COVID-19 pandemic
Mauritius, like many other countries, experienced an escalation in the price of essential goods during the pandemic. Coupled
with these sudden price increases, suppliers of essential goods were suspected of possibly creating artificial shortages of
their products. The Mauritian government tasked its Competition Commission with monitoring the market for unjustified price
increases of essential goods, making it clear that in doing so, it would take caution in not impeding or unduly constraining any
crucial cooperation between businesses where such cooperation was necessary and in the interests of consumers and the
wider public. It would not, however, condone conduct by dominant suppliers that used the relaxed cooperation provisions in
light of the pandemic as an opportunity to exploit the market conditions created thereby.

Kenya – Consequences of price fixing and manipulation
The Competition Authority of Kenya (“CAK”) issued a cautionary note, reminding manufacturers and retailers that the
statutory consequence of price fixing, or any sort of price manipulation behaviour, is an administrative penalty of up to 10% of
the offenders’ turnover. In light of COVID-19, the CAK was quickly faced with having to put its warning into action. On the
16th of March 2020, the CAK announced its first remedial order against a retailer who had excessively priced hand sanitizers.
The CAK ordered the retailer to refund all customers who had bought the hand sanitizer at the excessive price. Furthermore,
the CAK ordered for any exclusivity clauses in agreements between manufacturers and distributors of maize flour, wheat flour,
edible oils, rice, sanitizer and toilet paper to be removed. The effects of such exclusivity agreements in and of themselves can
be detrimental to consumers, and in light of a pandemic such effects can only be made worse

Nigeria – FCCPC publishes a business guidance document on business co-operation / collaboration
in response to the COVID-19 pandemic
The Federal Competition and Consumer Protection Commission (“FCCPC”), like various other African countries, published a
cautionary notice aimed at suppliers, retailers and online shopping platforms informing these industries of the consequences
of irregularly increasing the prices of hygiene products during the pandemic. Furthermore, the FCCPC published a guidance
document titled “Business Guidance Relating to COVID-19 on Business Co-operation/ Collaboration and Certain Consumer
Rights Under the FCCPA” in response to the Nigerian government’s lockdown regulations. The document’s objective is to
ensure businesses comply with competition and consumer protection regulations. Furthermore, the FCCPC also introduced
electronic merger filing process and set out the types of mergers that would be eligible to use such process.

South Africa’s second price gouging saga - Dis-Chem penalised For Excessive Pricing re Face Masks
In light of the Competition Appeal Court’s first ever finding of excessive pricing in the Babelegi case, the penalization of South

Africa’s large pharmaceutical chain, Dis-Chem, for charging excessive prices for a variety of surgical face-mask products
followed shortly thereafter. Although the Competition Commission (“SACC”) had initially relied on the terms of the Price
Gouging Regulations (“Regulations”), which were promulgated on the 19th of March 2020 in response to the Covid-19
pandemic, the Tribunal confirmed that the Regulations did not apply retroactively. The Tribunal, therefore, analysed the
complaint in terms of section 8(1)(a) read together with the factors set out in section 8(3) of the Competition Act (“the Act”).
The significance of this being that the principles underpinning the Dis-Chem decision will be applicable to cases beyond those
that took place under the circumstances of the Covid-19 pandemic.
As set out in section 8(1)(a) of the Act the ‘excessive pricing’ prohibition is only applicable to dominant firms (provided that the
annual turnover or asset value of the firm alleged to be dominant meets or exceeds R5 million). The essential issue in the
Dis-Chem case was to determine whether Dis-Chem was in fact “dominant” for purposes of section 8 of the Act. the
Commission in Dis-Chem, like the court in Babelegi, did not try to establish a relevant market definition or conduct a market
share analysis in order to establish market power. The Tribunal acknowledged that these were the usual analytical tools used
to assess market power, but held that they are not the only tools. The Tribunal held that, in some cases, direct evidence such
as “price increases or the imposition of terms and conditions” by retailers could be relied upon instead. In light of the unique
circumstances of the pandemic the Tribunal posed the following question instead: “What advantages does this global health
crisis confer on Dis-Chem, advantages that it would otherwise not enjoy in the counterfactual world of normal market
conditions?”. The context is, however, pivotal in cases such as these. In the Dis-Chem case, on the issue of dominance and
the relevant market, the Tribunal held that: “Material price increases of essential items such as masks, even in the short run, in
a health disaster such as the COVID-19 outbreak, justifies the Tribunal’s intervention”.

Market inquiry
Kenya – authorities announced their intention to carry out a sector study into the regulated and
unregulated digital credit markets
Kenya was among one of the first countries to make digital lending, predominantly through the use of a mobile phone,
“mainstream”. However, these lenders were placed under scrutiny following complaints of excessive interest rates and bad
collection methods. These lenders are for the most part unregulated and there are generally no limits on the interest rates
charged by them except, those who are supervised by the Central Bank of Kenya (“CBK”). The Kenyan National Authority is
in the process of reviewing the Central Bank of Kenya (Amendment) Bill, 2020 (“the Bill”), which seeks to introduce direct
regulation of the business of digital lenders and safeguard the interests of consumers of digital lending products.

Malawi – the Competition and Fair-Trading Commission (CFTC) launched a new project financed by
the European Union to enhance the CFTC’s case management system
The Competition and Fair-Trading Commission (“CFTC”) reported facing numerous hurdles and challenges in executing its
operations including: “Limited awareness of the CFTC among the businesses and public in general; regulatory gaps in
competition and consumer protection enforcement; limited institutional capacity; and informational gaps in market research”.
In light of these issues and challenges the Malawian Government has sought the assistance from a Delegation of the
European Union to Malawi. The Project, which is funded by the European Union, is said to be put into effect over the next two
years focussing on: “The development of an integrated information management system for the CFTC making provision for
digital registration of companies and notification of mergers and digital monitoring of cases; review of sectoral laws to bring
them in line with competition and consumer protection policies; enhanced market regulation and enhanced advocacy and
awareness of competition and consumer protection law and policy through stakeholder and sensitisation activities”.
The Project is aimed at delayed legislative reform of Malawi’s competition and consumer protection laws.

Nigeria – the Fair Competition and Consumer Protection Commission and Economic and Financial
Crimes Commission entered into an MOU with the United States Federal Trade Commission
Two Nigerian enforcement agencies namely, the Fair Competition and Consumer Protection Commission (“FCCPC”) and
Economic and Financial Crimes Commission (“EFCC”) signed an updated MOU with The Federal Trade Commission to:
“Enhance communication and cooperation in a joint effort to combat cross-border fraud”. The FCCPC addresses consumer
protection matters through investigations and enforcement while the EFCC is a criminal enforcement agency that combats
consumer fraud and other financial crimes. Essentially, the MOU establishes a joint implementation committee to develop joint
training programs and workshops and provide assistance regarding specific investigations.

Legislation and New Authority
Nigeria – New merger guidelines & regulations
On 20 November 2020, the Federal Competition and Consumer Protection Commission (“FCCPC”) introduced new Merger
Review Regulations, Merger Review Guidelines and several other supporting instruments. As a result, the FCCPC withdrew

the existing guidelines for notification of foreign-to-foreign mergers with a Nigerian component. There are numerous
prominent features contained in the Regulations and Guidelines.
The first of such features is guidance relating to when “control is acquired or established and when a merger created”. The
second feature deals with the previously problematic aspect of “foreign-to-foreign mergers”. The Regulations now hold that
merger control provisions apply to transactions both within and outside of Nigeria. Accordingly, it will be applicable to foreign
businesses that may have subsidiaries in Nigeria or whose goods and services are sold in Nigeria. Furthermore, it will apply to
a person acquiring shares or assets outside of Nigeria, if the acquisition of those shares of assets result in the change of
control of a business or any part or asset thereof in Nigeria.
Thirdly, with regards to triggers for merger review (jurisdictional thresholds) – only large mergers will have to be notified and
subsequently approved by the FCCPC. However, the FCCPC held that it still has the right under the Federal Competition and
Consumer Protection Act to compel merger parties to notify mergers even if it falls below the thresholds (constituting a small
merger) within six months of implementation, if the FCCPC is of the opinion that the merger in question would result in a
substantial prevention or lessening of competition. Fourthly, the merger filing fees will now be calculated on a sliding scale and
as a percentage of either the combined turnover of the merger parties in, into or from Nigeria or the transaction consideration
whichever is the higher. Fifthly, with regards to review periods – the FCCPC will assess mergers by way of a two-phase
assessment, with phase one being an initial review and phase two a more in-depth assessment. The Regulations make
provision for an “expedited and simplified procedure”, which intends to reduce the time and resources needed to review
applicable notifiable transactions. This will in turn have a positive impact on businesses, as review periods for mergers or
acquisitions that do not raise significant competition concerns will be shorter and the merger control regime will be less
burdensome for notifying parties.
The Regulations also contain a ‘prohibition against prior implementation’ provision that should be read together with the
Administrative Penalties Regulations, 2020. While the regulations and guidelines bring clarity and certainty, the Administrative
Penalty Guidelines are crucial to gauge the risk and consequence of non-compliance. This will include imposing administrative
penalties on a party, which is in violation of a standstill obligation merger. Lastly, the Regulations have introduced a negative
clearance procedure, which is available to parties who are unsure as to whether their transaction constitutes a merger and/ or
must be notified. A fee of NGN 2.5 million (USD 6 500) is payable for a negative clearance application.

Egyptian Cabinet approves its first pre-merger notification regime
Towards the end of 2020 the Egyptian Council of Ministers announced that it has approved a draft proposal to amend the
Law on Protection of Competition and Prohibition of Monopolistic Practices No. 3 of 2005 (“the Act”). Although the proposed
amendments have not yet been published – press statements by the Egyptian Government have indicated what the
amendments are likely to include. Firstly, the “Economic Concentration” filing condition will continue to apply to transactions
qualifying as an “Economic Concentration”, which is essentially “any full or partial merger, acquisition of shares or assets, or
joint venture that results in a change of control of an entity or material influence over such entity”. Further, the amendments
are likely to include “a local Egyptian nexus test” that: “limits the filing requirement to those Economic Concentrations that
have a potential competitive effect in Egypt”. The Egyptian Competition Authority (“the ECA”) will also have the power to
block a transaction that may result in "limiting, restricting, or harming competition," including, according to the ECA press
release “(i) establishing or reinforcing a dominant position in the market, or (ii) facilitating any violation of the Competition Law
while considering any defences submitted by the parties, including whether any economic efficiencies would result from the
transaction that are likely to outweigh any potential negative impacts”.
Although, draft amendments have not yet been made public, the Egyptian Government’s approval of a pre-merger notification
requirement is in and of itself already a significant step in improving the Egyptian merger control regime. This new merger
control regime would transform the merger system from a “post-closing” to a “pre-closing” filing regime. If the amendments
are subsequently enacted it is likely to have significant implications for transactions involving parties with businesses in Egypt.

Kenya – Post Covid-19 Economic Recovery Block Exemption Guidelines
In response to dire economic effects of COVID-19 the Kenyan Government has jumped into action to minimize any further
economic hardship suffered by Kenyan industries. Section 30(2) of the Kenyan Competition Act 12 of 2010 (“Act”) provides
for a “Block Exemption” procedure whereby the Competition Authority of Kenya (“CAK”) “may, with the approval of the
Cabinet Secretary, by notice in the Gazette, exclude any categories of decisions, practices or agreements by or between
undertakings from the provisions of the Act prohibiting restrictive businesses practices”. In light of section 30(2) of the Act the
CAK has prepared guidelines for five focus sectors, namely, Manufacturing, Private Healthcare, Aviation, Travel & Hospitality,
and Health Research. The guidelines give the sectors direction and analytical tools to make a self-assessment as to whether
“the agreements, decisions or practices which they intend on entering into will qualify for block exemption for purposes of the
Covid-19 Economic Recovery Context”. The purpose of the post-Covid-19 Economic Recovery is to, as far as possible,
minimize the economic impact of the pandemic on the prime sectors identified while ensuring that competition is not
neglected.
The criteria and guidance provided by the Authority for such self-assessment requires the cooperation to be
“efficiency-enhancing” in that it must be absolutely necessary to “avoid shortages or to ensure security of the supply of
essential goods and services”. The collaboration must be “temporary with defined time frames; the scope of the collaboration

must be clearly stipulated; the measures must be in the public interest having arisen as a result of Covid-19, and lastly under
no conditions will the collaboration on price be permitted”. Furthermore, given the circumstances and “limited time available
to consider alternatives, the cooperation can reasonably be considered necessary”.

South Africa – Competitor collaboration and block exemptions
The South African Minster of Trade and Industry and Competition (“Minister”) published block exemptions in terms of section
10(10) of the Competition Act 89 of 1998 (“Act”), which provides that the Minister may, after consultation with the South
African Competition Commission (“SACC”), issue regulations in terms of section 78. Regulations under Section 78 of the Act
as competition law lawyer John Oxenham explains that section 78 of the Act “exempts industry players in certain sectors
from prosecution for conduct in contravention of Sections 4 and 5, also known as Block Exemptions. They also apply to the
prohibition of excessive pricing (and ensuring sufficient supply) by firms selling key supplies”. Block Exemptions have been
granted to the Healthcare Sector, the Banking Sector and Retail Property Sector.
Related to this “block exemption” provision in terms of the Act the Minister may publish directions under the recent
Regulations issued under section 27 (2) of the Disaster Management Act (GN 318 of 18 March 2020). Regulation 10(6)
provides that the Minister may issue directions to “protect consumers from excessive, unfair, unreasonable or
unjuspriciogoods and services during the national state of disaster; and maintain security and availability of the supply of
goods and services during the national state of disaster”.

Eswatini – merger control developments
In terms of the Swaziland Competition Act 8 of 2007, there are no thresholds for merger notification in Eswatini. Therefore, all
mergers, irrespective of their value, are notifiable. In terms of the filing fees, however, mergers are classified as small or large.
A merger is classified as small if: “the combined annual revenue or gross asset value of the merging enterprises is
SZL8,000,000 or less; and as large if the combined annual revenue or gross asset value of the merging enterprises is more
than SZL8,000,000”. A small merger does not attract a filing fee while a large merger, on the other hand, attracts a filing fee of
“0.1% of the merging parties’ combined global annual revenue or assets, whichever is greater up to a maximum of
SZL600,000”.
The Eswatini Competition Commission held that this filing fee calculation is determined with reference to global annual
revenue or assets irrespective of the fact that the merging parties’ local annual revenue or assets in Eswatini are clearly not
enough to constitute the filing fee of a large merger.

Looking forward (keep tabs on) – COMESA –
Consequences of non-compliance
COMESA’s Secretary General stepped in when COMESA member state Uganda failed to make the requisite payments under
the COMESA Treaty to the supra-national regional organisation of an amount constituting roughly US $4-5 million. The
Secretary General officially reprimanded the Ugandan Government and placed the nation on the organisation’s “sanction
bracket”. Andreas Stargard notes that “being sanctioned carries with it the nation-state’s loss of all privileges of COMESA
membership, including its key free-trading benefits, during the duration of the sanctions being imposed. It also means that
Ugandan officials are not permitted to address official COMESA bodies, nor are Ugandan citizens permitted to be appointed
to, or hired by, COMESA organs”.
These punitive measures imposed on Uganda by COMESA are an indication that COMESA will be responding to
non-compliance much more harshly in years to come. It also acts as a warning to other member-states of the possible
consequences of non-compliance with COMESA regulations.

Looking forward 2021 (keep tabs on) – COMESA issues cautionary note specifically
pertaining to the consequences of forming barriers to trade.
The COMESA Competition Commission (“Commission”) has demonstrated commitment to root out anti-competitive
business processes and conduct by taking a more hard-lined approach to those who contravene Part 3 of the COMESA
Competition Regulations (“Regulations”). The Commission has taken note of certain undertakings operating in the Common
Market, which continue to engage in agreements and conduct that have been contributing to forming barriers to trade in the
Common Market. The Commission has thus far been applying “soft enforcement” mechanisms in an attempt to encourage
undertakings to notify such agreements in accordance with Article 20 of the Regulations.
In light of this growing concern, and together with the reasonable period given to undertakings to rectify their agreements, the
Commission has issued a cautionary note specifically pertaining to the consequences of forming barriers to trade. The
Commission will from now on implement “hard enforcement” mechanisms through “screening; detection; investigation and
punishment of offenders”. The agreements that are subsequently found to contravene Part 3 of the Regulations may result in

fines of up to 10% of annual turnover units of account in the Common Market pursuant to Rule 45 of the COMESA
Competition Rules. The Commission will “work closely with the national competition authorities in the Member States to
ensure that offenders are detected, investigated and punished”. The issuing of such cautionary note and the implementation
of “hard enforcement” mechanisms illustrate COMESA’s no-tolerance policy of anti-competitive business processes and
conduct. This should act as a warning to member-states of the possible adverse consequences of participating in such
conduct.

Looking forward 2021 (keep tabs on) – South Africa - Online Intermediation Platforms
Market Inquiry: Call for Comments
The South African Competition Commission (“SACC”) announced that it will conduct Online Intermediation Platforms inquiry
(“OIPMI”). In terms of section 43B(1)(a) of the Competition Act 89 of 1998 (“Act”) the SACC may initiate a market inquiry
where it has reason to believe that there exists market features which impede, distort or restrict competition amongst the
platforms, and that subsequently undermine the purposes of the Act.
The OIPMI will involve, amongst others companies such as Takealot, Uber Eats, and Airbnb which the SACC believes to be
possible causes of concern. The focus of this market inquiry will be on online intermediation services which intermediate
online transactions between businesses and consumers for goods, services and software. This is not a new competition law
issue, but it has and will continue to be catapulted to the forefront in light of the global pandemic and the subsequent rapid
growth of the digital economy. It, therefore, is becoming even more important to ensure that competition in the digital
economy is not hindered and to uphold one of the core South African competition law principles, which is to ensure that the
participation of SMEs and firms owned by historically disadvantaged persons is not threatened.

Looking forward 2021 (keep tabs on) – COMESA aligns merger rule with European
Union principles
The COMESA Competition Commission (“CCC”) has provided guidance in relation to its application of the previously vague
and often self-contradictory merger-notification rules under the supra-national COMESA regime. Andreas Stargard, a
competition practitioner with Primerio noted that:
“This new Practice Note issued by Dr. Mwemba is an extremely welcome step in clarifying when to notify M&A deals to the
COMESA authorities. Specifically, it clears up the confusion as to the meaning of the term ‘to operate’ within the Common
Market. Prior conflicts between the 3 operative documents (the ‘Rules’, ‘Guidelines’, and the ‘Regulations’) had become
untenable for practitioners to continue without clear guidance from the CCC, which we have now received. I applaud the
Commission for taking this important step in the right direction, aligning its merger procedure with the principles of
established best-practice jurisdictions such as the European Union.”
This step taken by COMESA once again reiterates and emphasises its commitment to promote competition and protect
consumer welfare within the Common Market. It also provides clarity for member-states of merger rules ensuring that no one
can claim ignorance of merger rules on the basis that they are ambiguous or self-contradictory.
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